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INTRODUCTION 

The  United  States  Supreme  Court  outlined  the  proper  method  for  measuring 
business  discrimination  in  Croson  v.  City  of  Richmond  (1989)  488  U.S.  469.   For 
purposes  of  this  study,  the  principal  method  entails  a  comparison  of  the 
utilization  of  the  minority  and  women  owned  businesses  ("MBE/WBEs")  to  the 
availability  of  MBE/WBEs  in  the  relevant  market  area  for  the  City  and  County  of 
San  Francisco  ( "The  City").  The  Croson  Court  held  that  an  inference  of 
discrimination  arises  if  the  comparison  demonstrates  a  statistically  significant 
disparity  between  availability  and  utilization. 

However,  before  such  a  statistical  test  or  comparison  can  be  undertaken,  the 
following  must  be  ascertained: 

I     The  City's  historical  utilization  of  MBE/WBEs  by 
ethnicity/gender  and  contracting  category; 

II.  The  City's  Relevant  Market  Area  by  contracting  category; 

III  The  Availability  of  MBE/WBEs  by  ethnicity/gender  and  contracting 
category  in  the  Relevant  Market  Area. 


I.  HISTORICAL  UTILIZATION  OF  M/BEWBEs  BY  CONTRACTING 

CATEGORY  AND  ETHNICITY/GENDER 

For  purposes  of  this  study,  utilization  was  viewed  in  terms  of  dollars  awarded 
and  paid  to  contractors  at  both  the  prime  and  subcontracting  levels. 
In  order  to  obtain  comprehensive  contracting  information,  the  study  period  was 
limited  to  the  two  most  recent  calendar  years,  1996-1997    The  contracting 
information  during  the  study  period  was  found  to  be  the  most  comprehensive 
with  respect  to  the  inclusion  and  accessibility  of  data  on  ethnicity/gender  of 
business  owners,  and  actual  amount  awarded  and  paid  on  each  contract  at  both 
the  prime  and  sub  contracting  level. 

A.    PRIME  AND  SUB  CONTRACTING  DATA 

Specific  contract  data,  such  as  award  amount  and  amount  paid  to  businesses  by 
ethnicity/gender  and  contracting  category,  on  both  the  prime  and  sub  contract 
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levels,  was  collected  from  the  eight  City  departments  where  the  majority  of  City 
contracting  occurs. 

The  following  is  a  list  of  the  eight  departments:    1 )  Department  of  Public  Works, 
2)  Public  Utilities  Commission,  3)  San  Francisco  International  Airport,  4)  Port,  5) 
MUNI.  6)  Department  of  Electricity  and  Telecommunications.  7)  Purchasing,  and 
8)  Department  of  Parking  and  Traffic. 

Once  a  contract  is  awarded  by  a  City  Department,  the  Controller's  Office  for  the 
City  and  County  of  San  Francisco  records  contracting  information  from  the 
awarding  department  for  the  purpose  of  making  payments  on  the  contracts.  The 
Controller's  Office  records  a  fourteen  (14  )  digit  document  number  which  in 
conjunction  with  vendor  numbers  and  subobject  codes  can  be  used  to  identify  a 
project.  The  Controller's  Office  encumbers  funds  to  the  extent  those  funds  are 
available  and  makes  payments  against  those  funds  pursuant  to  the  awarding 
Department's  requests.   In  effect,  several  document  numbers  can  be  assigned  to 
a  given  contract  when  a  contract  award  is  greater  than  the  funds  available  to  a 
Department. 

Thus,  as  a  secondary  source  for  obtaining  prime  contracting  data,  the 
Controller's  Office  prepared  an  extract  of  payment  records,  which  provided  a 
means  to  track  payments  to  prime  contractors  for  the  study  period.  The 
parameters  of  the  extract  included  removing  certain  types  of  records  which  are 
not  included  in  San  Francisco  Administrative  Code  Chapter  12  D.5  definition  of 
"contract."  (A  copy  of  the  Specifications  of  the  Controller's  Office  Database 
Extract  is  included  in  the  Appendix.)    As  such,  payments  to  employees,  non- 
profit organizations  and  governmental  agencies  were  excluded  to  the  extent 
those  categories  were  identifiable  in  the  Controller's  Extract. 

The  Controller's  Extract  contained  the  following  fields: 

1.  Organization:   Department/Division/Section 

2.  Vendor  Name  and  Address 

3.  Vendor  Number 

4.  Document  Number 

5.  Fiscal  Year 

6.  Project  Code/Description/Detail  Code/Detail  Description 

7.  Sub-object 

8.  Create  date 

9.  Update  date 

10.  Original  Encumbrance  Amount 

1 1.  Encumbrance  Modification  Amount 

12.  Payment  Amount 


The  contracting  information  contained  within  these  extracted  fields  were  used  as 
a  secondary  source  for  determining  the  number  of  contracts  awarded  and  the 
amounts  paid  to  prime  contractors  during  the  study  period. 


B.      CATEGORIZATION  OF  PRIME  CONTRACTS 

The  Sub-object  contained  in  the  Controller's  Extract  is  an  Expenditure  Code  for 
Goods  and  Services    It  permitted  the  categorization  of  contracts  into  four  distinct 
industries.  All  sub-object  codes  linked  to  contracts  with  a  value  of  S500.000  and 
above  were  reviewed  against  Departmental  data  for  accuracy  and  consistency. 
For  contracts  with  a  value  of  less  than  $500,000,  the  sub-object  codes  contained 
in  the  Controller's  records,  as  assigned  by  the  awarding  Departments,  were 
utilized. 

The  industry  categories  are  identified  as  follows: 

i.  CONSTRUCTION 

This  category  includes  contracts  for  labor,  materials,  and  suppliers  for 
construction  or  modification  of  real  property  (which  includes  contracts  for 
landscaping,  i.e.  the  maintenance  and  modification  of  grounds  and 
property.) 

ii.  ARCHITECTURE  AND  ENGINEERING 

This  category  includes  contracts  for  engineering  and  architectural 
consulting,  designing,  planning  and  management  of  City  construction 
projects. 

Hi.  OTHER  PROFESSIONAL  SERVICES 

This  category  includes  contracts  for  other  professional  services,  as 
distinct  from  Category  2  above,  such  as  contracts  covering  financial 
services,  construction  management,  computer  systems  networking, 
management  consulting,  environmental  impact  research  and 
assessments,  soil  testing,  remediation  services,  security  services,  etc. 

iv.  PURCHASING 

This  category  includes  all  other  contracts  or  purchase  orders  for  the 
acquisition  of  products,  materials,  equipment,  and  supplies  as  distinct 
from  those  products,  materials,  equipment,  and  supplies  purchased  for 
construction.  This  category  also  includes  miscellaneous  services  such  as 
janitorial  services,  waste  disposal  services,  maintenance  services, 
trucking,  and  other  miscellaneous  services  not  considered  professional 
services. 
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C.  PAYMENT  INFORMATION 

In  order  to  supplement  the  payment  information  provided  by  the  Controller's 
Office,  prime  contractors  were  contacted  by  letter  and  follow-up  telephone  calls 
to  determine  how  much  money  they  were  paid  and  how  much  money  they  paid 
to  subcontractors  on  City  projects  during  the  study  period. 
Subcontractors  were  also  surveyed  by  letter  and  follow-up  telephone  calls 
requesting  submission  of  documentation  relating  to  total  award  and  dollars  paid 
per  subcontract. 

D.  VERIFICATION  OF  CONTRACTING  INFORMATION 

Each  of  the  eight  identified  departments  and  departmental  project  managers 
were  provided  with  a  database  printout  of  contracting  activities  for  calendar  years 
1996-1997.  The  departmental  project  managers  confirmed  the  contracting  and 
subcontracting  information  contained  therein.   On  March  30,  1998,  a  public 
hearing  was  held  to  elicit  commentary  regarding  the  contracting  process  within 
the  City  and  County  of  San  Francisco. 

A  draft  printout  of  the  contracting  information  was  also  presented  to  the  public  at 
the  hearing  to  provide  yet  another  opportunity  for  the  business  community  to 
review,  comment  and  verify  the  contracting  information  contained  therein.    The 
City  Departments  were  sent  copies  of  the  printout  for  their  review  and  comment 
regarding  the  accuracy  of  the  contracting  information  contained  in  the  draft 
report.  All  verifiable  corrections  received  by  April  8,  1998  were  incorporated  in 
the  analysis. 

E.  ETHNICITY  CATEGORIES 

All  of  the  businesses  on  both  the  prime  and  sub  level  were  identified  by  gender 
and  pursuant  to  the  ethnicity  categories  listed  in  Chapter  12D  of  the  San 
Francisco  Administrative  Code.   Chapter  12  D  provides  the  following  ethnicity 
categories: 

"Minority,"  "Minorities,"  or  "Minority  person"  shall  mean  members  of  one  of  the 
following  ethnic  groups: 

1 )  Asians  (defined  as  Chinese.  Japanese,  Koreans,  Pacific  Islanders,  Samoans, 
Filipinos,  Asian  Indians,  and  Southeast  Asians), 

2)  Blacks,  and 

3)  Latinos  (defined  as  Mexicans,  Puerto  Ricans,  Cubans,  Central  or  South 
Americans.) 


(See  Chapter  12  D  (5)  Definitions.)  For  purposes  of  the  study,  all  other  ethnic 
groups  were  classified  as  "Non-minorities." 

All  of  the  contracting  information  provided  by  the  public  and  the  City 
Departments  was  incorporated  into  a  database  reflecting  contracting  activities 
during  the  past  two  calendar  years. 


II.   RELEVANT  MARKET  AREA 

Croson  requires  an  assessment  of  the  relevant  market  area  in  order  to  provide  a 
geographic  parameter  for  determining  the  availability  of  minority  and  woman 
owned  businesses. 

Microeconomic  theory  defines  "Market"  in  terms  of  the  supply  and  demand  of 
goods  and  services.  Thus,  the  City's  relevant  market  area  is  viewed  from  two 
perspectives   1)  the  City  creating  a  demand  for  goods  and  services  and  2) 
businesses  creating  a  supply  of  goods  and  services  in  response  to  the  City's 
demand. 

To  address  the  demand  side,  the  Controller's  Extract  was  examined  to  determine 
the  area  from  which  the  City  buys  its  goods  and  services  or  spends  a  significant 
amount  of  its  contracting  money  both  in  terms  of  dollars  spent  and  number  of 
contracts. 

To  address  the  supply  side,  the  Controller's  vendor  list  was  reviewed,  along  with 
various  other  sources  that  would  provide  the  names  and  addresses  or  location  of 
businesses  or  firms  that  are  willing  to  supply  the  City  with  particular  goods  and 
services. 

Further,  the  demand  and  supply  side  was  examined  by  contracting  category 
because  the  markets  for  different  goods  and  services  can  vary. 

The  Market  Area  Analysis  by  Contracting  category  yielded  the  following  results: 

/'.  Construction: 

The  Market  Area  for  Construction  is  primarily  located  in  San  Francisco 
with  39.8%  of  the  Construction  contract  dollars  paid  to  firms  in  that 
location.   (See  detailed  Market  Area  Analysis  in  the  Appendix). 

//.  Architecture  and  Engineenng: 

The  Market  Area  for  Architecture  and  Engineering  is  primarily  located  in 
San  Francisco  with  75.3%  of  the  Architecture  and  Engineering  contract 


dollars  paid  to  firms  located  within  the  City  and  County  of  San  Francisco. 
(See  detailed  Market  Area  Analysis  in  the  Appendix) 


hi  Other  Professional  Services 

The  Market  Area  for  Professional  Services  is  primarily  located  in  San 
Francisco  with  46.9%  of  the  contract  dollars  paid  to  firms  located  within 
the  City  and  County  of  San  Francisco.  (See  detailed  Market  Area 
Analysis  in  the  Appendix). 


iv.         Purchasing 

The  Market  Area  for  Purchasing  is  primarily  located  in  San  Francisco  with 
37.5%  of  the  Purchasing  contract  dollars  paid  to  firms  located  within  the 
City  and  County  of  San  Francisco.   (See  detailed  Market  Area  Analysis  in 
the  Appendix.) 


III.   SOURCES  FOR  DETERMINING  AVAILABILITY  OF  MBE/WBEs 

A  business  is  available  for  utilization  if  it  is  "ready,  willing  and  able"  to  provide  a 
good  or  service.  This  definition  can  be  broken  down  into  two  determinations.  A 
firm  is  "ready  and  willing"  to  provide  a  good  or  service  if  it  is  interested  in  doing 
business  with  the  City  and  County.  The  term  "able"  requires  inquiry  into  a  firm's 
qualifications  or  capabilities  in  providing  a  good  or  service. 

With  respect  to  gauging  interest,  the  challenge  lies  in  finding  a  source  that  will 
include  all  interested  businesses,  MBE/WBEs  and  Non  MBE/WBEs. 
The  Purchasing  Department's  Vendor  lists  were  reviewed  based  on  the 
assumption  that  a  business  interested  in  doing  business  with  the  City  and 
County  would  place  itself  on  the  vendor  list.  This  assumption  will  in  all  likelihood 
underestimate  the  number  of  interested  businesses  because  there  are  firms  that 
are  interested  in  doing  business  with  the  City  and  County  that  do  not  appear  on 
the  vendor  list.   For  instance,  some  M/WBEs  might  not  bother  to  place 
themselves  on  the  list  due  to  perceived  barriers  or  discrimination. 

Other  sources,  such  as  bidder/proposer/mailing  lists  were  also  reviewed  to 
ascertain  whether  there  were  additional  firms  interested  in  doing  business  with 
the  City  and  County  of  San  Francisco,  who  had  not  yet  been  assigned  a  vendor 
number  by  the  Purchasing  Department.   Further,  the  unsuccessful  bidders' 
subcontracting  lists  were  obtained  from  the  departmental  contracting  files  and 
reviewed  to  determine  if  there  were  additional  interested  firms  which  were  not  on 
the  Purchasing  Department's  vendor  list.  All  of  the  aforementioned  sources 


were  cross-checked  against  the  Purchasing  Department's  vendor  list  in  order  to 
eliminate  duplications. 

All  firms,  both  majority  and  MBE/WBEs,  that  indicated  an  interest  in  doing 
business  with  the  City  were  assumed  to  be  "able"  due  to  the  absence  of  specific 
and  reliable  parameters  for  determining  whether  a  business  should  be  excluded 
from  the  availability  analysis 

In  the  first  place,  the  City's  determinations  of  qualifications  in  awarding  each 
contract  during  the  study  period  are  not  readily  available    Secondarily,  the  City 
determinations  of  qualifications  are  also  not  likely  to  be  consistent  since  there 
are  at  least  50  different  awarding  departments  and  divisions  during  the  study 
period. 

It  is  well  documented  that  other  studies'  attempts  to  survey  businesses  to  assess 
qualifications  are  routinely  unsuccessful  due  to  a  low  response  rate  to  questions 
relating  to  the  firms'  capacity  and  qualifications.  Gross  revenue  and  number  of 
employees  are  likewise  inadequate  measurements  of  qualifications  and  capacity 
because  they  serve  to  perpetuate  the  effects  of  past  discrimination  since 
discrimination  inhibits  the  growth  and  expansion  of  MBE/WBEs.  Therefore,  all 
interested  firms  were  considered  "able."  While  the  study's  estimate  of  availability 
may  be  ovennclusive  because  it  assumes  that  every  ready  and  willing  business 
is  an  able  business,  it  is  similarly  underinclusive  because  it  does  not  take  into 
account  those  firms  that  would  have  been  in  business  but  for  perceived  barriers 
and  discrimination. 

IV         RESULTS  OF  THE  DISPARITY  ANALYSIS 

A.        PRIME  CONTRACTS 

Under  a  fair  and  equitable  system  of  awarding  contracts,  the  proportion  of 
contract  dollars  awarded  to  MBE/WBEs  should  equal  the  proportion  of 
MBE/WBEs  in  the  relevant  market  area.   Hence,  "parity''  exists  only  where  the 
proportion  of  contract  dollars  equals  the  proportion  of  MBE/WBEs  in  the  relevant 
market  area. 

The  following  details  the  results  of  the  disparity  analysis  on  the  prime  contracting 
level  on  a  contract  category  basis: 

1.    Construction 

African  Americans,  Asians,  Latino  Americans  and  Caucasian  women  were  all 
underutilized  as  prime  contractors  on  City  Construction  projects.  As  a  result, 
African  Americans  lost  $40,875,037,  Asians  lost  $85,548,446,  Latino  Americans 


lost  S18, 447,316,  and  Caucasian  Females  lost  S28.353.428  on  City  Construction 
projects. 

The  Disparity  Ratio  (Utilization/  Availability)  contained  in  the  Disparity  Analysis 
Tables  demonstrates  that  MBE/WBEs  are  underrepresented  on  City 
Construction  projects.   (See  detailed  Disparity  Analysis  Tables  -  Prime  Contracts 
in  the  Appendix.    N.B.  Parity  exists  where  the  disparity  ratio  equals  one  (1 .00).  ) 
Only  non-certified  businesses  are  overutilized  as  prime  contractors  on  City 
construction  projects. 


2.   Architecture  and  Engineering 

African  Americans,  Asians,  Latino  Americans  and  Caucasian  women  were  all 
underutilized  as  prime  contractors  on  City  Architecture  and  Engineering  projects. 
As  a  result,  African  Americans  lost  $8,667,743,  Asians  lost  537,548,813,  Latino 
Americans  lost  57,516,964,  and  Caucasian  Females  lost  527,032,913  on  City 
Architecture  and  Engineering  projects. 

The  Disparity  Ratio  (Utilization/ Availability)  contained  in  the  Disparity  Analysis 
Tables  demonstrates  that  MBE/WBEs  are  underrepresented  on  City 
Architecture  and  Engineering  projects.   (See  detailed  Disparity  Analysis  Tables  - 
Prime  Contracts  in  the  Appendix.    N.B.  Parity  exists  where  the  disparity  ratio 
equals  one  (1.00).  )  Only  non-certified  businesses  are  overutilized  as  prime 
contractors  on  City  Architecture  and  Engineering  projects. 


3.    Professional  Services 

African  Americans,  Asians,  Latino  Americans  and  Caucasian  women  were  all 
underutilized  as  prime  contractors  on  City  Professional  Services  projects.  As  a 
result,  African  Americans  lost  53,590,829,  Asians  lost  518,258,090,  Latino 
Americans  lost  56,049.848,  and  Caucasian  Females  lost  523,898,927  on  City 
Professional  Services  projects. 

The  Disparity  Ratio  (Utilization/  Availability)  contained  in  the  Disparity  Analysis 
Tables  demonstrates  that  MBE/WBEs  are  underrepresented  on  City 
Professional  Services  projects.   (See  detailed  Disparity  Analysis  Tables  -  Prime 
Contracts  in  the  Appendix.    N.B.  Parity  exists  where  the  disparity  ratio  equals 
one  (1.00).  )  Only  non-certified  businesses  are  overutilized  as  prime  contractors 
on  City  Professional  Services  projects. 


4     Purchasing 

African  Americans,  Asians,  Latino  Americans  and  Caucasian  women  were  all 
underutilized  as  prime  contractors  on  City  Purchasing  contracts.  As  a  result, 
African  Americans  lost  554.414,292,  Asians  lost  S98.081 ,639,  Latino  Americans 


lost  344,915,824,  and  Caucasian  Females  lost  579,300,577  on  City  Purchasing 
contracts. 

The  Disparity  Ratio  (Utilization/ Availability)  contained  in  the  Disparity  Analysis 
Tables  demonstrates  that  MBE/WBEs  are  underrepresented  on  City  Purchasing 
projects.   (See  detailed  Disparity  Analysis  Tables  -  Prime  Contracts  in  the 
Appendix.    N.B.  Parity  exists  where  the  disparity  ratio  equals  one  (1 .00).  )  Only 
non-certified  businesses  are  overutilized  as  prime  contractors  on  City  Purchasing 
contracts. 


B.  SUB  CONTRACTS 

Due  to  a  low  response  rate  from  prime  contractors  to  our  inquiries  regarding  sub 
contractor  participation  and  the  need  for  further  investigation  into  ongoing 
discriminatory  practices  detailed  in  Section  VI  of  this  report,  further  data 
collection  efforts  will  be  undertaken  to  study  minority  and  women  subcontractor 
participation  on  City  contracts  during  the  study  period. 


V  ANECDOTAL  EVIDENCE  OF  DISCRIMINATION  IN  PUBLIC 

CONTRACTING 

Statistical  evidence  alone  does  little  to  explain  the  actual  experiences  of  minority 
and  women  business  owners  in  contracting  for  work  on  City  projects.   Indeed,  the 
courts  have  long  held  that  anecdotal  evidence  of  discrimination  in  the  contracting 
process  supplements  and  explains  an  inference  of  systemic  discrimination. 

Therefore,  at  the  March  30,  1998  public  hearing,  business  owners  had  the 
opportunity  to  testify  regarding  their  personal  experiences  in  contracting  on  City 
projects.   (A  copy  of  the  transcript  of  the  March  30,  1998  public  hearing  is  included 
in  the  Appendix.) 

VI.       CONTRACTING  PRACTICES  DISCOVERED  DURING  THE  REVIEW 
PROCESS 

During  the  review  of  contracting  data  for  this  study,  HRC  staff  has  discovered 
evidence  of  several  discriminatory  practices  about  which  the  Minority  and  Women 
business  community  has  long  complained.   Some  of  these  problem  areas  include: 

1)   Listing  MBE/WBEs  as  subcontractors  in  order  to  meet  MBE/WBE  participation 
goals,  but  never  utilizing  those  firms.   For  example,  HRC  staff  spoke  with 
numerous  MBE/WBEs  who  were  unaware  that  they  had  been  listed  as 
subcontractors  on  specific  projects.  Another  common  practice  includes  awarding 


contracts  to  MBE/WBEs.  but  never  permitting  the  MBE/WBEs  to  perform  any 
work  on  the  project.   These  problems  are  being  further  investigated. 

2)  Utilization  of  additional  subcontractors  not  listed  in  the  HRC  form  2A  or  the 
California  State  Listing  Law  form  (Prime  contractors  are  required  by  the  State  of 
California  to  list  subcontractors  in  accordance  with  the  requirements  set  forth 
under  California  State  Public  Work  Codes).    HRC  staff  has  identified  thirty  nine 
(39)  contracts  where  the  prime  contractor  utilized  additional  subcontractors  other 
than  those  it  listed.   Consequently,  HRC  staff,  in  conjunction  with  departmental 
staff,  is  in  the  process  of  conducting  further  investigation  into  the  practice  of 
failing  to  identify  all  subcontractors  on  the  HRC  form  2A  or  the  State  Listing  form 
and  whether  this  practice  has  an  impact  in  the  scope  of  work  to  be  performed  by 
listed  MBE/WBEs. 

3)  Joint  Ventures  involving  MBE/WBEs  and  majority  firms.  The  departments 
identified  eighty-six  (86)  contracts  awarded  to  joint  ventures  during  the  study 
period.   HRC  staff,  in  conjunction  with  departmental  staff,  has  identified  at  least  4 
contracts  where  the  MBE/WBE  that  joint  ventured  with  a  majority  firm  did  not 
perform  any  work  on  the  project.   Further  investigation  into  these  problems  is 
being  conducted. 


VII.       THE  HISTORY  OF  HRC  STAFFING  AND  THE  PROSPECTS  FOR  FUTURE 
SUCCESS  OF  ADMINISTERING  CHAPTER  12D 

Upon  adoption  of  San  Francisco  Administrative  Code  Chapter  12D  (12D)  in  1984, 
the  Human  Rights  Commission  (HRC)  was  designated  as  the  City  and  County  of 
San  Francisco  (City)  department  responsible  for  monitoring  and  preparing  progress 
reports  on  a  periodic  basis  as  to  the  implementation  and  the  effectiveness  of 
Chapter  12D.  A  review  of  the  historical  process  of  implementing  12D  has  resulted  in 
the  identification  of  City-wide  technological  and  administrative  areas  that  require 
modification  to  ensure  the  viability  of  12D  program  or,  for  that  matter,  any  similarly 
crafted  City  program. 

From  a  historical  standpoint,  HRC's  ability  to  monitor  all  contracts  awarded  by  City 
Departments  has  been  severely  impacted  by:  1)  a  lack  of  resources;  and  2) 
administrative  challenges  and  inconsistent  interpretation  of  the  implementation  of 
12D.    In  previous  years,  HRC's  12D  budget  has  been  reduced  due  to  limited 
availability  of  funding  thereby  reducing  the  number  of  contract  compliance  positions 
assigned  to  enforce  and  monitor  the  12D  program.   Consequently,  HRC  staff 
previously  allocated  to  implement  other  HRC  programs,  such  as  Ordinance  12B 
Equal  Employment  Opportunity  duties,  were  required  to  perform  12D  duties  as  well. 

In  an  effort  to  supplement  HRC  resources,  work  order  agreements  with  a  few  City 
departments  were  established  in  1985.  While  such  work  order  arrangements 


brought  about  more  funding  for  additional  12D  positions  starting  in  1985,  City 
departments  resisted  having  to  pay  for  HRC  positions  that  were  intended  to  perform 
oversight  of  their  respective  contracting  activities.    In  effect,  some  departments 
attempted  to  utilize  the  work  order  arrangements  to  compromise  HRC's  oversight 
activities,  at  times  even  threatening  to  pull  their  funding  from  HRC    Nonetheless, 
the  additional  positions  that  were  allocated  to  12D  were  still  not  adequate  to  monitor 
over  an  average  of  65,000  contracts  for  a  given  year.   Subsequently,  some  City 
departments,  as  reflected  in  various  public  hearings  in  the  late  1980's  before  the 
Board  of  Supervisors,  were  not  in  compliance  with  the  12D  program. 

The  administrative  obstacles  and  inconsistent  interpretation  of  12D  were  manifested 
in  the  City  departments'  contracting  practices    Because  of  the  dearth  of  resources 
and  the  limited  pool  of  contract  compliance  professionals  with  requisite  contract 
skills,  HRC  could  not  allocate  adequate  personnel  to  the  12D  program. 
As  an  intermediate  measure,  HRC  personnel  with  skills  specific  to  other  programs 
were  alternatively  assigned  to  the  12D  program  which  resulted  in  varying  degrees  of 
proficiency  with  respect  to  HRC  staffs  execution  of  12D  tasks.  On  the  other  hand, 
the  role  of  the  HRC  contract  compliance  professional  was  not  viewed  to  be  as  an 
enforcer  or  monitor  but  rather  as  a  technical  assistant.  Where  there  was 
disagreement  on  a  given  contract,  this  view  would  prevail  and  HRC's  role  as  the 
enforcer  would  often  be  ignored. 

Further,  from  an  administrative  standpoint,  12D,  its  implementing  Rules  and 
Regulations,  and  concomitant  Forms/Attachments  were  inconsistently  included  in 
City  Departments'  contract  specifications.  As  contracts  were  awarded  by  City 
Departments,  no  comprehensive  tracking  mechanism  was  instituted  to  account  for 
the  participation  of  minority  and  woman  owned  business  subcontractors.   HRC, 
through  Chapter  12D  reporting  Forms,  was  able  to  review  contract  awards  to 
minority  /  woman  subcontractors    However,  these  contract  awards  were  not 
administratively  tracked  by  Departments  through  their  invoicing  process. 

Complaints  from  minority  and  women  owned  businesses  were  often  brought  to  the 
HRC's  attention  after  final  payments  had  been  made  on  contracts  by  City 
Departments  which  affected  HRC's  ability  to  administratively  resolve  such 
complaints.  As  a  consequence,  HRC  was  unable  to  comprehensively  track  minority 
and  woman  business  enterprise  payments  because  no  City  wide  mechanism  was 
instituted  to  account  for  subcontractor  participation.   Moreover,  both  the  equipment 
and  process  used  to  prepare  reports  of  the  12D  program  are  outdated  and  archaic 
at  best,  oftentimes  resulting  in  reports  being  manually  produced  through  the  use  of 
calculators  rather  than  computers. 


A.  PROGRAMMATIC  IMPROVEMENTS  AND  POTENTIAL  SOLUTIONS 

With  the  recent  tenure  and  leadership  of  Mayor  Willie  L.  Brown,  the  Board  of 


Supervisors,  and  the  new  departmental  administration/composition  and  the 
Human  Rights  Commissioners,  many  of  the  issues  outlined  above  are  being 
aggressively  addressed    The  following  reflects  a  synopsis  of  the  internal 
discussions  that  have  taken  place  regarding  administrative  efforts  to  strengthen 
the  current  program  as  well  as  any  future  business  program  adopted  by  the  City. 
This  synopsis  is  not  intended  to  be  exhaustive  nor  comprehensive  and  does  not 
include  all  recommendations  presented  to  the  City  by  members  of  the  public  and 
other  residents  through  oral  and  written  testimony  . 

•  HRC  was  able  to  obtain  an  unprecedented  amount  of  resources  for  Fiscal 
Year  1997-1998  through  the  support  of  Mayor  Brown  and  the  Board  of 
Supervisors.  These  resources  were  in  the  form  of  additional  positions  and 
funds  to  purchase  new  equipment  and  technological  services. 

New  department  heads  and  personnel  have  been  able  to  collectively 
identify  solutions  to  some  of  the  administrative  challenges.   In  particular, 
the  Department  of  Public  Works  has  formulated,  in  conjunction  with  HRC 
staff,  an  administrative  instrument  for  tracking  all  payments  made  to  all 
contractors,  both  at  the  prime  and  sub  contractor  levels  (see  attached 
Form).   Moreover,  the  Office  of  the  Controller,  in  conjunction  with  HRC, 
has  developed  an  electronic  tracking  system  that  will  allow  and  require 
contracting  departments  to  enter  into  the  system  all  information  related  to 
contract  awards  and  payments.  This  system  will  be  housed  in  the 
Controller  s  Office  and  reports  will  be  generated  by  the  Controller's  Office 
rather  than  the  Human  Rights  Commission  because  contract  payments 
are  issued  by  the  Controller's  Office.  This  system  will  then  allow  for  a 
more  accurate  tracking  of  the  City's  contracting  activities.   More 
importantly,  it  will  allow  HRC,  with  the  assistance  of  an  in-house  analyst, 
to  conduct  internal  disparity  studies  without  the  significant  cost  of  future 
updates  or  studies 

•  A  suggestion  has  been  made  to  restructure  the  work  order  arrangements 
such  that  HRC  is  not  compromised  by  negotiating  personnel  assignments 
and  oversight  roles  with  other  departments.   Select  departments  should 
be  required  to  contribute  to  a  pool  or  fund  established  through  the  Mayor's 
office  consistent  with  the  volume  of  contracts  or  level  of  contracting 
activity  that  falls  under  the  12D  program.    Allocation  of  such  funds  will 
then  be  requested  by  HRC  and  approved  by  the  Mayor  and  the  Board  of 
Supervisors  as  consistent  with  the  standard  process. 

•  The  size  thresholds  for  determining  whether  a  business  is  economically 
disadvantaged  must  be  justified  by  a  growth  rate  assessment  by  industry 
and  contracting  category.  Assuming  that  such  growth  rate  assessment 
would  be  difficult  to  perform,  the  Small  Business  Administration  standards 
could  be  adopted  as  an  interim  measure  to  achieve  some  consistency 
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with  federal  growth  standards  (see  Appendix  section). 

The  authority  of  HRC  to  monitor  and  enforce  the  12D  Ordinance  must  be 
clearly  delineated  in  both  the  Ordinance  and  the  Rules  and  Regulations  to 
avoid  any  misinterpretations  on  the  part  of  departments  and  contractors. 
Such  a  monitoring  and  enforcement  role  should  be  clearly  detailed  as  to 
the  extent  that  such  role  will  need  to  be  heeded  and  respected  by  City 
departments.   The  consequences  of  following  or  not  following  HRC's 
determination  on  a  given  issue  should  also  be  detailed. 

In  1997,  the  Board  of  Supervisors  adopted  the  City-wide  Surety 
Bonding/Financial  Assistance  and  Insurance  program  which  was 
formulated  under  Mayor  Brown's  leadership,  the  sponsorship  of  former 
Supervisor  Susan  Leal,  and  in  conjunction  with  the  efforts  of  the  Airport, 
HRC,  and  Risk  Management.  This  program  and  its  continuation  is  very 
critical  to  addressing  the  financial  barriers  that  beset  small  minority, 
women,  and  local  disadvantaged  business  enterprises. 

HRC  personnel  and  departmental  personnel  should  undergo  a  series  of 
regular  trainings  and  workshops  regarding  the  12D  program  which  would 
include  the  discussion  of  any  suggestions  as  to  whether  some  changes 
need  to  be  considered.  The  curriculum  for  these  trainings  would  be 
formulated  along  with  subject  matter  experts  for  given  contracting 
industries.  These  trainings  would  help  eliminate  any  inconsistent 
interpretations  of  12D  and  ensure  that  HRC  personnel  are  given 
opportunities  for  professional  growth  and  development.    With  the  new 
funding  for  Fiscal  Year  1997-1998,  these  trainings  are  already  being 
offered  to  HRC  personnel  who,  heretofore,  were  not  provided  with 
resources  and  funding  to  attend  trainings. 

Trucking  companies  and  owner  operators  have  approached  numerous 
departments  including  the  HRC  with  their  concerns  about  being  excluded 
from  the  City's  contracting  opportunities  primarily  because  of  the  nuances 
associated  with  the  trucking  industry.   These  specific  concerns  need  to  be 
carefully  reviewed  and  a  special  trucking  sub  program  needs  to  be 
carefully  crafted  to  ensure  the  inclusion  of  small  minority  and  women 
owned  trucking  companies. 

Minority  and  women  business  owners  have  expressed  concerns  about 
certain  owner(s)  of  companies  using  other  companies  that  they  also  own 
to  meet  the  minority  and  woman  business  enterprise  goals.  As  an 
example,  under  the  current  program,  a  minority  business  owner  who  owns 
more  than  one  company  can  bid  on  a  city's  contract  and  use  both  of  his 
companies  towards  meeting  the  minority  business  enterprise  participation 
goal  for  that  contract    Minority  and  women  business  owners  who  own 
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more  than  one  company  should  be  restricted  to  using  only  one  of  their 
companies  toward  the  goal. 

A  rotational  process  for  using  all  contractors,  including  minority  and 
woman  owned  business  enterprises,  should  be  implemented  by  City 
Departments  to  allow  for  more  contractors  to  participation,  and  avoid 
prime  contractors  from  using  the  same  subcontractors  repeatedly  for  City 
work,  also  known  as  the  concern  regarding  "frequency  of  use."  A 
rotational  process  will  help  spread  the  work  around. 

Minority  and  women  business  owners  have  repeatedly  expressed  concern 
about  whether  select  joint  venture  associations  are  bon  fide  given  that 
such  joint  venture  associations  rarely  allow  the  minority  or  woman 
business  joint  venture  partner  to  eventually  receive  mentorship,  grow,  and 
then  graduate  from  the  association.  Joint  venture  associations  should  be 
pre-certified  prior  to  award  of  a  contract  and  each  agreement  with  the  joint 
venture  partners  should  be  scrutinized  and  time-limited. 


Some  of  the  additional  recommendations  that  have  been  previously  outlined  or 
submitted  are  included  in  the  Appendix  section. 
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